
General Disclaimer

Wall Templeton & Haldrup, P.A. provides the information on these pages as a public service. 
Information contained in these pages is not intended as, and should not be taken as, legal 
advice. The use of the information provided in these pages should not be taken as establishing 
any contractual or other form of attorney-client relationship between Wall Templeton and the 
reader or user of this information. A result achieved on behalf of one client in one matter does 
not necessarily indicate similar results can be obtained for other clients.

PLEASE NOTE: While we would like to hear from you, please understand that merely 
contacting us does not create an attorney-client relationship. We cannot become your lawyers or 
represent you in any way unless (1) we know that doing so would not create a conflict of interest 
with any of the clients we represent, and (2) satisfactory arrangements have been made with us 
for representation. Accordingly, please do not send us any information about any matter that may 
involve you unless we have agreed that we will be your lawyers and represent your interests and 
you have received a letter from us to that effect (called an “engagement letter”).

Wall Templeton & Haldrup, P.A. has designated Neil S. Haldrup to accept responsibility for this 
website. He may be contacted at 843-329-9500 or at Neil.Haldrup@WallTempleton.com
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“Brown Out”                  
§   Last two decades were warmest in 400 years;  

  11 of last 12 years were warmest since 1850 
§   Arctic with ice-free summer before 2040; 
    Glacier National Park down from 150  

  glaciers in 1910 to 27 today 
§   Sea levels projected to rise up to 23” by 2100; 

  imperiling 100 million globally, and swamping 
  Louisiana and Florida 

§   One Million species face extinction 
 

Ø  National Geographic News, Global Warming Fast Facts, 6/14/07 
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Construction’s “Brown” Footprint 
§  Buildings represent 39% of U.S. primary energy use; 

coincidentally, also account for 39% of all CO₂ 
emissions; 

§  Buildings represent 70% of U.S. electricity 
consumption; 

§  Buildings use 12.2% of all potable water in U.S.; 
§  Construction annually consumes 40% of all raw 

materials globally;  
§  Construction generates 136 million tons of building-

related and demolition debris annually. 

Ø  USGBC, “Green Building By The Numbers,” 9/08 
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Economic “Green” Machine 
§  Construction = 8-10% of Global GDP; 14.2% of $10 

trillion U.S. GDP; 
§  “Green” projects will account for 10% of all new 

construction by as early as 2010; 
§  Value of green construction is projected to increase to 

$60 billion by 2010; 
§  20% of corporate entities will be engaged in green 

operations 60% of the time by 2010; 
§  Green building products market is projected to be 

worth an estimated $30-40 billion annually by 2010. 

Ø  USGBC, “Green Building By The Numbers,” 9/08 
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Ø  ENR, The Top Green Contractors, 9/22/08 
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   The “Green” Tide      

§  12 federal agencies 
§  44 states/31 state  

 governments 
§  163 local government entities 
§  15 public school systems/ 

 39 colleges/universities 
§  50 states/69 countries 

   
Ø  USGBC, LEED Initiatives in Gov’t & Schools, 10/1/08 



www.ElmoreWall.com 

§  Survey of existing green  
 legislation; 

§  Sustainability requirements in  
 general,  e.g., LEED™ certi"cation criteria; 

§  Risks/responsibilities placed upon project participants 
by green projects; 

§  Pre-project risk management on green projects; and 
§  “Default” investigation and loss containment on green 

projects. 

  Becoming “Evergreen”                 
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Show Me the “Green”  -                     
Types of Legislation      

 

q  Incentive-Based:   
§  Tax Credits = New    

York /Maryland 
§  Rebates = North 

Carolina 
q  Mandatory: 

§   California/Florida 
q  Streamlined Permitting  
q  Zoning Exceptions 
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Shades of “Green”  
§  U.S. Green Building Council’s 

“Leadership in Energy and 
Environmental 
Design” (“LEED”)™ rating 
system   
 www.usgbc.org 

 
§  Green Building Initiatives 

“Green Globes™” rating 
system 
  www.thegbi.org 
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The “LEED™”ing Pace 
§  Over 3.6 billion square feet of 

commercial building space 
involved with the LEED™ 
system 

§  $464 million worth of 
construction registers with 
LEED™ every business day 

§  LEED™ projects currently exist 
in all 50 states and 69 different 
countries 

§  10% of commercial 
construction starts will be 
“green” by 2010 

Ø  USGBC, “Green Building By The Numbers,” 9/08 
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Ø  N.C. Lawyers Weekly, 9/08 
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Ø    USGBC, “Green Building By The Numbers,” 9/08 

New Comm. Existing Core/ Neighborhood
Constr. Int. Bldgs Shell Dvlpmt Schools Retail Res.

Reg. 8088 1390 1775 1763 234 367 94 12,951
Cert. 1212 294 102 91 6 892

The "LEED™"ing Pace, con't
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“LEED™”ing Examples        
§  New Construction and Major Renovation 
§  Existing Buildings 
§  Commercial Interiors 
§  Core & Shell 
§  Schools and Homes 
§  Pilots = Neighborhood Development, Retail and 

Healthcare 
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Point “LEED™”ers   
q  Projects earn LEED™ points for satisfying speci"c green 

building criteria, 
q  Six credit categories: 

§  Sustainable Sites – 14 pts; 
§  Water Efficiency – 5 pts; 
§  Energy & Atmosphere – 17 pts; 
§  Materials & Resources – 13 pts; 
§  Indoor Environmental Quality – 15 pts; and 
§  Innovation in Design – 5 pts. 
 

Ø  LEED, New Construction, Registered Project Checklist  
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Assessment Category Points Description 

Energy 360 Performance, efficiency, demand reduction, energy efficient features, use of renewable 
energy, transportation 

Indoor Environment 200 Ventilation, lighting, thermal & acoustical comfort, ventilation system 

Site 115 Ecological impact, development area, watershed features, enhancement 

Resources 100 Low impact materials (LCA), re-use, demolition, durability, recycling 

Water 100 Performance, conservation, treatment 

Emissions& Effluents 75 Air emissions (boilers), ozone depletion, water & sewer protection, pollution controls 

Project Management 50 Design process, environmental purchasing, commissioning 

Total 1000  

“Green Globes™” Rating Protocol	
  

Green Building Initiative, New Construction Tool, 10/08 
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Point “LEED™”ers, con’t 

 

69 Maximum Points: 
§  Certi"ed, 26-32; 
§  Silver, 33-38; 
§  Gold, 39-51; and 
§  Platinum, 52-69 

 
 

Ø  USGBC, “LEED™” Ratings for New 
Construction 
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“Green Globes™” Certifications 

Ø Green Building Initiative, New Construction Tool, 10/08 
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Following the “LEED™” 
§  Registration via www.usgbc.org; 
§  Identi"cation and implementation of operational 

improvements and equipment upgrades necessary to 
obtain certi"cation; 

§  Preparation of the application by documenting building 
performance data and operational procedures; 

§  Submission of certi"cation application to the USGBC for 
review; 

§  Receipt of "nal LEED™ certi"cation from the USGBC. 
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Ø  Green Building Initiative, New Construction Process, 10/08  
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Grass Always “Greener”  

  On Other Side….. 
       Owners/Developers 

 
§  Loss of tax or other "nancial incentive bene"ts due to 

certi"cation, documentation, performance, schedule or 
other glitches; 

§  Failure of promised efficiency performance due to 
exaggerated preconstruction representations or 
construction, design and/or product defects; 

§  Increased soft and hard costs at front-end of project 
without corresponding reduction of operational and 
maintenance costs upon completion; and 

§  Loss of revenue or increased liability exposure due to 
failure of project to perform as warranted or frustration 
of tenant and/or investor expectations. 
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  Contractors/Subcontractors       
§  Increased exposure to contractual breach claims for 

requirements not wholly within their control (e.g., 
design defects, commissioning requirements and 
product delays); 

§  Increased exposure to defective workmanship/ product 
defect through failure to achieve designed efficiency or 
performance; 

§  Increased exposure to warranty and repair issues 
caused by unproven systems and products; and 

§  Increased insurance, bonding and administrative costs 
produced by increased loss exposure and/or 
burdensome contract administration requirements. 
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  Design Professionals        
§  Potential increased standard of care; 
§  Increased exposure to design defects claims if the 

project fails to obtain certi"cation or meet to 
anticipated performance requirements; 

§  Tail liability for failures in the project’s performance; and 
§  Increased insurance costs and out-of-pocket liability 

exposure arising out of a failed performance or missed 
requirements. 
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 Contractual “Gray” Areas 

§  Performance Time 
 
§  Liquidated/Consequential 

 Damages 
 
§  Termination for Default 
 
§  Warranties 
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 “Green Penciling”: 
  Pre-Project Risk Management 

CONTRACT ANALYSIS/NEGOTIATION 
 
      Risk “Red” Flags 
 

§  Novel system designs, unproven means and/or untested materials; 
§  Design errors and/or omissions;   
§  Increased contract administration and documentation requirements necessary 

to satisfy and achieve LEED ™or Green Globes™ certi"cation; 
§  Delays caused by long lead times/excessive demand for “green” products, 

inspection, scheduling and/or commissioning protocols; 
§  Implied or express warranties on LEED™ or Green Globes™ certi"cation levels or 

performance efficiency criteria; 
§  Broad indemnity liability for third-party claims arising from unintended 

consequences of novel systems or design errors, e.g., mold contamination and 
tenant expense claims. 
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 “Green Penciling”: 
  Pre-Project Risk Management, con’t 

PROJECT DUE DILLIGENCE 
 

§  “Pre-qualifying” the principal; 
§  Review of the owner’s and designer’s experience on green 

projects;  
§  Feasibility of speci"ed designs and the availability of 

speci"ed products; 
§  Consultant/Attorney? 
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 “Green Penciling”: 
  Pre-Project Management, con’t 

REVIEW APPLICABLE LEGISLATION/CERTIFICATION REQUIREMENTS
  

     
§  Washington D.C.’s recent enactment of its “Green 

Building Act of 2006”; 
§  “Compliance” bond in performance bond clothing 
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“Green Washing”:   
Default Investigation/Loss Containment 

 
GOOD FAITH 

§  Design/Performance De"ciencies 
§  Commissioning/Certi"cation Delay 
§  Product Delays 

 
SUBSTANTIAL PERFORMANCE 

§  Hostage to Commissioning 
§  Paper Pushing 
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“Green Washing:” 
  Default Investigation/Risk Management 

OWNER’S DESIGN DUTIES 

§  Implied warranty of design adequacy; 

§  Warranty of commercial availability of material; 

§  Implied duty of disclosure; 

§  Responsibility for latent design ambiguities 

§  “Means/Methods” 
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“Green Washing:” 
  Default Investigation/Risk Management 

CONTRACT ADMINISTRATION 
§  Commissioning/Certi"cation 

§  Project Documentation   

§  De"nitive Responsibilities/Incremental Submissions  

ECONOMIC WASTE 
§  Complexity 

§  “Close Is Good Enough” 

CONSULTANTS 
§  LEED™ AP Professional 
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Resources 
§  LEED ™  Initiatives in Governments & Schools 
§  LEED™ Rating System Manual 
§  ENR, “Top 100 Green Contractors,” 9/22/08 
§  www.usgbc.org 

§  Green Building Links 

§  www.thegbi.org 
§  Eco Calculator 

§  www.buildinggreen.com 
§  www.greenbuildinglawupdate.com 
§  www.greenbuildingsnyc.com   

§        
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